ADDITIONAL MATERIAL

Duress – additional cases – page [128]

Pao on v Lau Yiu Long [1980] AC 614:  the full test for economic duress 

The full set of conditions set out by the House of Lords for application of economic duress are as follows:

· Some form of illegitimate pressure must have been applied 

· The victim had no practical alternative but to give in to the pressure

· The courts should consider whether the victim protested (failure to protest makes a finding of duress less likely)

· The courts should consider whether the victim independently advised ? (independent advice makes a finding of duress less likely)

· The courts should consider whether, after entering the contract, the victim intended to take steps to avoid it (if not, the victim may be taken to have affirmed the contract) 

No practical alternative

In Universe Tankships v International Transport Workers Federation (“The Universe Sentinel”) [1983] AC 366, a shipworkers union demanded that $80,000 be paid to a seaman’s charity in return for its members agreeing to let a ship leave port.  The court ruled that in this case, the ship-owners had no practical alternative but to pay the money and get the ship released.  The agreement to pay the charity was voidable and the money was ordered to be repaid.

Victim must act reasonably in response to threat

In Occidental Worldwide v Skibs A/S Avanti (the Siboen and the Sibotre) [1976] 1 Lloyd’s Rep 293, the charterers of a ship said that unless the shipowners reduced their rates, they would be unable to pay because they would become insolvent.  In reality, this outcome was rather improbable and the court ruled that a reasonable person in the position of the ship owners would not have taken the threat seriously.  

The dangers of delay

In North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd (The Atlantic Baron) [1979] QB 70, Hyundai agreed to build a tanker for North Ocean Shipping (NOS).  It knew that NOS needed the tanker by a particular time in order to carry out a new contract.  It informed NOS that unless it agreed to a price rise, the tanker would not be ready on time.  NOS paid the higher price, but later sought to reclaim it arguing that the agreement was voidable for economic duress.  The court agreed that the conditions for duress were met in this case – except for the fact that NOS had waited too long before seeking to reclaim the money.  It was therefore regarded as having affirmed the contract. 

Undue influence – additional cases – page [128]

Banker-client relationships and independent advice

In Nat West Bank v Morgan [1985] 1 All ER 821, Mr Morgan approached Nat West to rearrange his finances because he was getting into arrears with his mortgage.  He owned the house jointly with his wife, so her signature was needed to reschedule the loan. At a meeting between the bank manager and the couple, the wife made it clear that she did not have much confidence in her husband’s finances and wanted to speak to the bank manager in private, but never got the chance.  She did, however, agree to sign the papers.  As she had feared, there were further financial problems and the bank took steps to take possession of the house.  

The House of Lords rejected the wife’s argument that the agreement with the bank should be set aside for undue influence.  It said there was no general duty of trust or confidence between a banker and his client.  As a result, the first condition for presumed undue influence was not met.  Unlike Lloyds Bank v Bundy, the wife had not built up a relationship of trust with the bank manager over the years.  In addition, the refinancing was not “manifestly” to her disadvantage – at the time, it avoided the bank repossessing the house even earlier.   

Question 1:  Can you think of any problems with the outcome in NatWest v Morgan ?

ANSWER:  It is arguably inconsistent and unjust that if the husband had entered into the agreement on the basis of bad advice from the bank, he would have been able to argue that the contract was obtained by undue influence (because he was more likely to have a relationship of trust and confidence with the bank manager).  Similarly, if the wife had known the bank manager over many years and had built up a relationship of trust and confidence, the bank’s failure to recommend independent advice would have enabled a court to set the contract aside for undue influence.  
The position of third parties

Setting the contract aside may be all very well where there are just two parties involved – an innocent “victim” and a party which has exercised undue influence. But what happens where a third innocent person is involved who stands to lose out if the contract is set aside? 
In Barclays Bank v O’Brien [1993] 4 All ER 417, a husband persuaded his wife to agree to use the family home to guarantee a loan for his business.  He lied to her about the amount the duration of the loan.  When they fell behind with repayments and the bank tried to repossess the home, the wife argued that her agreement with the husband should be set aside because he had exercised undue influence over her.  However, this would have left the bank out of pocket, because it would have been unable to repossess the home.  The court ruled that in cases such as this, whether the contract should be set aside – to the detriment of the third party - depends on whether it is just and equitable to do so.  Much usually depends on how much the third party knew about the likelihood of undue influence.  In this case the court ruled that the bank was regarded as having “constructive notice” of the wife’s position i.e. it should have known of the risk of undue influence. It should therefore have encouraged the wife to obtain independent advice.  The principles in O’Brien have since been clarified and restated by the House of Lords in Royal Bank of Scotland v Etridge [2001] UKHL 44.
Competition law – page [129]

You can find out more about the Competition Act 1998 and competition law generally by visiting the following sites:

http://www.oft.gov.uk (Office of Fair Trading)

http://www.dti.gov.uk/ccp/topics2/competition_act.htm (Department of Trade & Industry)

http://www.europa.eu.int/comm/competition/publications/consumer_en.pdf (EU Commission explanatory brochure on EU competition law)

Restraint of trade – additional material - page [131]

Restraint of trade does not just affect employment contracts;  it can also affect contracts between businesses.  For instance, in Esso v Harper’s Garage [1967] 1 All ER 699, the House of Lords had to consider whether an agreement requiring the owner of a filling station to buy all his petrol from Esso was valid.  The agreement amounted to a restraint of trade because it prevented the filling station owner from buying his petrol more cheaply from other suppliers.  The House of Lords concluded that the restriction was reasonable between the parties because in return for his agreement to buy exclusively from Esso, the filling station owner received  a discount and some additional payments to help with his operating costs.  However, it also said that such agreements could be unreasonable in the public interest if they operated for an excessively long period of time (as this could, for example, mean that filling station owners were rarely  able to change to a new supplier).   

The Additional Material makes the point that restraint of trade can also be relevant to business to business contracts (as opposed to contracts between businesses and individuals such as employment contracts).  By way of example, it refers to Esso v Harper’s Garage (1967).  However, it also makes the point that today, such disputes are as likely to be resolved by reference to legislation on competition law i.e. the Competition Act 1998 and Articles 81 and 82 of the EU Treaty.  

Today a case such as Esso v Harper’s Garage is far more likely to be decided by reference to competition law.   For example, in Courage v Crehan [2004] EWCA Civ 63, the Court of Appeal awarded damages to the landlord of a tied pub, essentially because his agreement with the brewery required him to buy most of his beer from that brewery – and prevented him from buying from other suppliers.  That obligation was illegal under EU competition law because it formed part of a network of similar agreements which effectively “tied up” a large number of pubs and prevented them being supplied by other beer producers.  This in turn meant that competition between breweries was reduced (because, for a example, a new brewery wishing to break into the UK market would not be able to sell to a significant proportion of pubs which were subject to ties to existing breweries).  Note that the test under EU and UK competition law is different from the test in the doctrine of restraint of trade. Instead of looking at whether the clause is reasonable as between the parties and in the public interest, the courts look at whether the clause amounts to an appreciable restriction of competition.

Reference is made in this section of the Additional Material to the case of Courage v Crehan (also referred to as Inntrepreneur v Crehan), which concerned a dispute between a pub tenant and his landlord over similar exclusive purchasing obligations to those in the Esso case.  However, unlike Esso, Courage v Crehan was resolved by reference to EU competition law.  This point still holds good but it should be noted that the House of Lords overturned the Court of Appeal’s decision to award damages to the pub tenant for breach of competiton law by the landlord.  See:  Inntrepreneur Pub Company v Crehan [2006] UKHL 38   
Law Commission illegality proposals – page [133]

Click on the links below to view the Law Commission’s proposals on reform of the law on illegality:

http://www.lawcom.gov.uk/docs/cp154.pdf
http://www.lawcom.gov.uk/illegal_transactions_effect.htm
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